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EDITORIAL NOTES. 


THERE are several important decisions of general interest in the 
first part of 21 Vroom’s Reports just published : 

In Oberg v. Breen, Executor, p. 145, the Court of Errors held 
that book accounts of a merchant are not evidence in his own favor 
with respect to payments credited in them to his customer. The 
suit was on a book account which was admitted to be barred by the 
statute of limitations unless the plaintiff’s book of account was evi- 
dence of payment on the claim within six years by the customer, the 
defendant’s testator. The court held that this evidence was right- 
ly rejected at the trial. The Chief Justice said: ‘‘A man’s book 
is not testimony in his own favor, touching the receipts of money 
by him. By immemorial usage a person’s own books have, for 
certain defined purposes, become legal evidence recognized by 
repeated decisions of the courts of this state. They are legitimate 
prima facie evidence to show the sale and delivery, in the usual 
course of business, of personal property and its price, and of work 
and labor performed and the sums due for such services. Thus far 
the rule that a man cannot put in evidence his own written memo- 
randa has been abrogated, the reason of such infringement of the 
common law principle being that it was a necessity in the trans- 
action of certain classes of business. It has, however, never been 
authoritatively declared in this state that these entries have any 
evidential force beyond these functions.’’ Referring to the con- 
trary rule expressed in the opinion of the Court of Errors in 
Inslee v. Prall, N. J. L., (1 Dutch.) 665, he said it was an obiter 
dictum, and that the contrary view was supported in the Supreme 
Court by a weight of argument which had always seemed to him 
well nigh irresistible. S. C., 24 N. J. L. (8 Zab.) 457, 
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The admission of a tradesman’s own books as evidence in his 
own favor is an American practice which departs from the English 
rule, that such books are only admissible for the purpose of re- 
freshing the memory of the witness who must himself testify as to 
furnishing the goods charged. ‘There is no analogy,’’ Mr. Best 
says, between entries made in his books by a living tradesman 
‘*and entries made by a clerk or servant who is deceased, and who, 
in making them, probably charged them himself to his master.’’ Best 
Ev. 635. These are admissible for want of better evidence as decla- 
rations of deceased persons in the regular course of their employ- 
ment. The books of bankers form an exception to the rule that 
books cannot be received as evidence of the payment of money, for 
in this case money is the subject matter of the business of the 
parties, and the payments are made in the ordinary course of 
business. Abbottt’s Trial Evid. 245. 


In Murray v. Albertson, 50 N. J. L., (21 Vroom) p. 167, the Court 
of Errors has put at rest a vexed question of very general interest. 
It has decided that on the lease of a furnished house there is no 
contract or condition implied that the premises shall be fit for ocen- 
pation as a residence. It was already well settled that there was 
no such implied warranty on the lease of a house without furniture. 
Sutton v. Temple, 12 M. & W. 52; Hart v. Windsor, Id. 68 ; Man- 
chester Bonded Warehouse v. Carr, L. R. 5 C. P. Div. 507, 510; 
Foster v. Peyser, 9 Cush. 242; Naumberg v. Young, 44 N. J. L., 
(15 Vr.) 331, 344; Addison on Contracts, (8th Ed.) 228, but in 
Smith v. Marrable, 11 M. & W. 5, where a lease had been made of 
a furnished house, and in an action for rent the defense was (very 
naturally) set up that the beds were so infected with bugs that the 
house was uninhabitable, Lord Abinger admitted the defense and 
said there was an implied undertaking to let the premises in an 
habitable condition. 

This was explained by Lord Abinger in Sutton v. Temple and 
the decision confined to the case of a contract of a mixed nature, 
including chattels as well as land, because there is a warranty on 
the sale of chattels. In Wilson v. Finch, L. R. 2 Exch. Div. 336, 
a defense to an action for rent of a furnished house on the ground 
of defective cesspools was sustained. The Court of Errors follow- 
ing the reasoning of Sutton v. Temple, and Hart v. Windsor 11 M. 
& W. 68, and referring to Robertson v. Amazon Tug Co., L. R. 7Q. 
B. Div. 598, 604, overrule Wilson v. Finch, and hold that there 
is no implied warranty of the fitness of real estate for the purpose 
for which it is leased, and that this rule is not affected by the fact 
that personal property is included in the lease. They say in clos- 
ing: ‘‘In Hart v. Windsor, Baron Parke held that the same rule 
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must apply to dwelling houses taken for habitation as to land 
taken for other purposes. In this respect there is no distinction 
between the letting of a farm stocked with cattle for dairy pur- 
poses, or supplied with implements of husbandry for cultivation, 
and the letting of a dwelling house furnished for habitation. The 
principles of the common law which do not warrant the implica- 
tion of a contract for the fitness of the land or tenement demised 
from the act of letting apply with equal force in both instances.”’ 

The facts of the present case were such as to make the decision 
conclusive. A furnished house at the seashore was leased for five 
months, and in an action for the rent the defense was, that the 
defendant had abandoned the house on the ground that the cellar 
was in a damp and unhealthy condition by reason of the water that 
was init. The court held, that in the absence of false representa- 
tions or fraudulent concealment by the lessor the tenant could 
not set up the unhealthy condition of the cellar and his abandon- 
ment of the premises for that reasop as a defense to the rent. 


Emack v. Kane, U. 8S. Cireuit Court, N. D. Illinois, Feb. 27, 
1888, 34 Fed. Rep. 46, is interesting in connection with the decision 
of Mr. Justice Bradley, in Kidd v. Horry, 28 Fed. Rep. 773, 9 N. 
J. L. J. 330. That was a case of an application for an injunction, 
restraining the defendant from publishing certain circular letters 
injurious to the patent rights and business of the plaintiffs, and 
making libellous and slanderous statements concerning the busi- 
ness of the complainants and the validity of their patents. Judge 
Bradley, referring to the English cases: Dixon v. Holden, L. R. 7 
Eq. 488; Thorley Cattle Food Co. v. Massam, 14 Ch. Div. 763 ; 
Thomas v. Williams, Id. 864, and Loag v. Bean, 26 Ch. Div. 306, 
said he was convinced that the injunction granted depended on 
certain acts of parliament and not on the general principles of 
equity jurisprudence, and that he thought no authority could be 
found independent of statute, in which the power to issue an 
injunction to restrain a libel or slanderous words has ever been 
maintained, whether malice was charged or not. 

Of this case Judge Blodgett says in the opinion before us: * The 
principle of this case, concisely stated, is that a court of equity 
has no jurisdiction to restrain the publication of a libel or slander,’’ 
and he adds, ‘*‘ But it seems to me, the case now under considera- 
tion is fairly different and distinguishable from the cases relied 
upon by the defendants in what seems to me a material and vital 
feature. In Kidd v. Horry, the owner of a patent sought the 
interference of a court of equity to restrain the defendants from 
publishing and putting in circulation statements challenging the 
validity of his patent and his title thereto, on the ground that such 
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publications were libellous attacks upon his property. Here the 
complainant seeks to restrain the defendant from making threats 
intended to intimidate the complainant’s customers under the pre- 
text that complainant’s goods infringe a patent owned or controlled 
by defendants, and threats that if such customers deal in com- 
plainant’s goods they will subject themselves to suit for such 
infringement ; the bill charging and the proof showing that these 
charges of infringement are not made in good faith, but witha 
malicious intent to injure and destroy the complainant’s business,”’ 
and he distinguished between merely denying the validity of a 
patent and making threats for the purpose of intimidating custo- 
mers and destroying a competitor’s business, and said it may be 
that the court of equity cannot be invoked to restrain the publica- 
tion of the statements, but that he could not believe that a man is 
remediless against persistent and continued attacks upon his busi- 
ness, and property rights in his business, such as have been per- 
petrated in this case. The facts in Kidd v. Horry however cer- 
tainly did present a strong case for the interference of the court, 
and we cannot but think that if that case had come before Judge 
Blodgett he would have dealt with it as he did the present case, 
and it is not at all certain, from Judge Bradley’s opinion, that if 
the former case had come before the Supreme Court, instead of the 
Circuit, he would not himself have been willing to have that court 
assert its jurisdiction over it. The subject is one upon which the 
courts of equity in the United States have not yet taken definite 
action, and there seems to be no good reason why they should not 
follow the English courts in granting relief in cases of this kind, in 
which serious injury is wrought, for which the common law courts 
cannot in fact give adequate relief. 


Strong v. United States, U. 8. District Court, 8S. D. Alabama, 
Feb. 21, 1888, 34 Fed, Rep. 17, is important to United States com- 
missioners. It is a decision upon various items of their fee bill, 
disallowing several charges that have been commonly made and 
allowed, and allowing others which are commonly charges, but 
are disallowed by the comptroller of the treasury. The policy 
of the treasury for a few years past has been to cut down the 
commissioners’ charges in every possible way, and in many 
cases this has been done by arbitrarily denying that the com- 
missioners had rendered the services charged, and even when 
some part of a bill is allowed no provision is made for the pay- 
ment of it among the expenses for the year, and it has to wait 
for a deficiency bill in the next congress. 

The suit above referred to was a suit against the United States, 
brought under the act of March 3, 1887, (24 U. 8S. St. at Large 505) 
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which provides a remedy in case of such action on the part of 


the treasury department. 


THE STATE, MURRELL DOBBINS AND OTHERS, PROSECUTORS, v. THE TOWN- 
SHIP OF NORTHAMPTON, IN THE COUNTY OF 
BURLINGTON, DEFENDANTS. 


New Jersey Supreme Court, June Term, 1888. 


Constitution.— 7it/e of Statute Limiting 
its Effect—Local and General Laws.—The 
constitutional mandate that the object of 
every law shall be expressed in its title, has 
given the title of an act atwo-fold effect. It 
has added additional force to the title as an 
indication of legislative intent in aid of the 
construction of a statute couched in language 
of doubtful import, and it also operates as a 
constitutional limitation upon the enacting 
part of the law. The enacting part of a 
statute, however clearly expressed, can have 
no effect beyond the object expressed in the 
title. To maintain any part of such a stat- 
ute those portions not embraced within the 
purview of the title must be exscinded ; 


and if the superaddition to the declared ob- 
ject cannot be separated and rejected, the 
entire act must fail. 

2. The act of March 27, 1882 (Rev. 
Supp. 1,058), entitled “‘ An act authorizing 
the township committees in any township in 
this State not containing an incorporated 
city or borough wholly or in part within its 
limits to pave or macadamize any street or 
streets, road or roads, or part or parts there- 
of, within said township,” etc., although in 
the enacting part applicable to all the town- 
ships of this State, must be construed in 
subordination to its title, and is therefore 
special and local within the interdict of Par. 
TI, Sec. 7, Art. 4 of the constitution. 





On certiorari. 

Argued before Justices DEPUE, KNAppP and Drxon. 

Mr. C. E. Merritt, Mr. M. &. Sooy for prosecutors. 

Mr. Howard C. Levis, contra. 

The opinion of the Court was delivered by Depur, J.: This writ 
brings up the proceedings of the Township Committee of the town- 
ship of Northampton, in the county of Burlington, for paving Mill 
street in the town of Mount Holly. 

The improvement was authorized and executed and the assess- 
ments therefor made under a statute passed March 27, 1882, Rev. 
Sup. 1,058. 

The act provides that whenever the citizens of any township of 
this State shall, at any special or annual town meeting, pass a 
resolution by a two-thirds vote ordering the paving or macadamiz- 
ing of any street or streets, road, roads, or part or parts thereof, 
within the bounds of said township; and shall specifically appro- 
priate money for that purpose, the Township Committee shall 
cause the same to be paved or macadamized in accordance with 
such resolution. The act authorizes the Township Committee to 
fix grades, to decide the kind and quality of pavement or roadbed, 
to cause streets to be curbed, to contract for the work, to make 
assessments for benefits to defray the cost of improvement, sell 
lands for the collection of assessments, etc., etc. The twenty- 
eighth section provides that nothing therein contained should give 
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the Township Committee of any township any control of or super- 
vision over any road or roads or part of the same lying and being 
within the limits or boundaries of any incorporated town, 
borough or city, being within the limits or bounds of any 
township, and which road or roads are now by law under the con- 
trol and supervision of the municipal authorities of any such town, 
borough or city. 

The act is entitled *‘ An act authorizing the township commit- 
tees in any township in this State not containing an incorporated 
city or borough wholly or in part within its limits to pave or mac- 
adamize any street or streets, road or roads, or part or parts there- 
of, within said township,” ete. 

Mount Holly is not an incorporated city or borough. It is an 
incorporated town lying and being within the bounds of the Town- 
ship of Northampton, incorporated for special and limited pur 
poses, without any control or supervision over roads within its 
corporate limits. It isa municipality created for special and limit- 
ed purposes of the character of that which was under considera- 
tion in State v. Troth, 5 Vroom, 377-386 ; S. C. on Error, 7 Vroom, 
422. Within the principles laid down by this Court in that case, 
and approved by the Court of Errors (though the decision of this 
Court was reversed on other grounds) Mount Holly is, for the pur- 
poses of control and supervision over roads, part of the Township 
of Northampton. The objection that this act does not apply to 
roads in Mount Holly because town is not mentioned in the title is 
without foundation, It may be added that section 28 may be re- 
jected without impairing the legal effect or efficiency of the act, for 
it is inconceivable that a town, borough, city or other municipality 
having by its charter complete control of its streets should be 
affected by a law on the subject of roads relating to townships 
because such boruugh, city or municipality happened to be within 
the bounds of a township. 

An objection arising upon the construction of this act in connection 
with its title is more formidable. Upon such a construction it is 
contended that the act is a local and special Jaw within Par. 11, 
Section 7, Article 4, of the constitution, which declares that the 
Legislature shall not pass private, local or special laws in any of 
the following enumerated cases, among which is enumerated ‘‘ lay- 
‘ing out, opening, altering and working roads or highways,’’ and 
which enjoins upon the Legislature to pass general laws providing 
for the cases enumerated. 

The body of the act applies to all the townships of this State. 
A law embracing all cities or all townships is a general law within 
the meaning of this clause of the constitution ; for, as was said by 
Mr. Justice Dixon in State, Anderson, Prosecutor, v. City of Tren- 
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ton, 13 Vroom 487, these bodies, because of their marked peculiari- 
ties, are by common consent regarded as distinct forms of munici- 
pal government, and so constituting classes by themselves. This 
principle has been repeatedly adopted and acted upon. Van Riper 
v. North Plainfield, 14 Id., 349, Green v. Hotaling, 15 Vroom 347- 
348, Stilsing v. Davis, 16 Id., 390, Fitzgerald v. New Brunswick, 
18 Id., 479-487; 8. C., 19 Id., 457. But the enacting part of the 
act is qualified and restrained by the title. In the title the Legis- 
lature announces its purpose to legislate, not for all the townships 
of this State, but only with respect to such of them as do not con- 
tain an incorporated city or borough either wholly or in part within 
the limits of the township. 

The constitutional mandate that the object of every law shall be 
expressed in its title, has given the title of an act a two-fold effect. 
It has added additional force to the title as an indication of legisla- 
tive intent in aid of the construction of a statute couched in lan- 
guage of doubtful import, and it also operates as a constitutional 
limitation upon the enacting part of the law. The enacting part of 
a statute, however clearly expressed, can have no effect beyond the 
object expressed in the title. To maintain any part of sucha 
statute those portions not embraced within the purview of the title 
must be exscinded ; and if the superaddition to the declared object 
cannot be separated and rejected the entire act must fail. Rader v. 
Twp. Union, 10 Vroom 509, Wright v. Moran, 14 Id., 49, Van Ri- 
per v. North Plainfield, Id. 349, Everham v. Hulet, 16 Id. 53, 
Hendrickson v. Fries, Id., 555-563, in re Paul, 94 N. Y. 497-507. 
To maintain this act in any particular it must be construed asa law 
applicable only to such townships as do not contain any incorpora- 
ted city or borough wholly or in part within the township limits. 

The act as construed in subordination to its title sufficiently 
designates the townships to which its provisions were intended to 
apply. But designation by description or otherwise will not fulfil 
the essential qualities of a general law within this constitutional 
provision. The only classification allowed is that which embraces 
a group of objects distinguished by qualities and characteristics 
sufficiently marked and important, having regard to the purposes 
of the legislation, to make them a class by themselves, including 
all, excluding none, which pertain to the class. This rule has 
been so frequently enunciated that a citation of the authorities 
would be superfluous. The classification on which this act rests is 
a classification setting apart townships not having an incorporated 
city or borough within the township bounds from the other town- 
ships in this State. The subject of the legislation—grading, 
making and working roads—is one that is common to all the town- 
ships of this State as well as to the townships set apart for this 
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scheme of legislation. There is no quality which distinguishes the 
townships so circumstanced from the other townships of this State, 
or the roads in such localities from other highways in this State. 
A classification of this character is plainly insufficient to answer 
the essentials of a general law. It is conceded by counsel that 
under the classification adopted the act would apply to Northamp- 
ton township, which has within its boundaries the incorporated 
town of Mount Holly, and not to the neighboring township of 
Pemberton, for the reason that the latter township has an incorpor- 
ated borough within its boundaries-—a condition of inequality in 
the application of this law that would arise in many of the counties 
in this State. 

For the reasons given the proceedings under review should be 
set aside. 


THE STATE v. BARCLAY W. PEAK. 
(N. J. Supreme Court, Burlington Circuit, Special Term, May 21, 1888.) 


On Indictment for Murder—Criminal Procedure—Special Term 
of Supreme Court for Murder Trial.—Is a Venire necessary *— 
How long must Jury be empanelled ?—Can Order for Trial be 
made in the Absence of Prisoner ? 


This was on indictment for murder tried at the Burlington Oyer 
and Terminer before the late Mr. Justice Parker in May, 1887. 
The deceased was a young girl sixteen years of age named Katie 
Anderson. Theaccused was a young man under twenty. The pros- 
secution offered in evidence as dying declarations certain state- 
ments of the deceased as to how she was shot. These were object- 
ed to and Judge Parker decided to admit them. His decision on 
this subject and some account of the circumstances of the case will 
be found in 10 N. J. L. J. 177. The jury found a verdict of mur- 
der in the first degree. The judgment was taken to the Supreme 
Court upon exceptions by writ of error and that court sustained 
his exceptions to the admission of the statements of the deceased 
and held that they were not dying declarations. February term, 
1888. Peak v. State, 12 Atl Rep. 701. The Chief Justice went be- 
yond what is required of a court in deciding upon exceptions, and 
suggested a theory as to the manner of the shooting which he 
thought harmonized with all that was known of the case, and this 
was illustrated by a supposed case in which the shooting took place 
in the presence of the accused and by his fault but was not inten- 
tional. The Chief Justice went so far as to say that these sugges- 
tions, proceeding from himself alone, had been made so that the 
case in those aspects might receive consideration at the retrial. 
Mr. Justice Dixon did not concur in the ruling on the subject of 
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dying declarations. An order was then made under the 22d sec- 
tion of the act concerning courts for the trial of the case not in the 
Burlington Oyer, but at a special circuit of the Supreme Court to 
be held in Burlington County for the trial of this indictment. This 
order designated the indictment and whether the jury was to be of 
the county or foreign, and was served upon the sheriff twenty-five 
days before the day fixed for the trial. The defendant was not 
present when the order was made—no venire was issued but the 
sheriff summoned the jury upon the authority of the order. 

At the opening of the trial objection was made that no venire 
had been issued, that the jury had not been empanelled on the 
fourth Tuesday before the trial according to the analogy of section 
13 of the act concerning juries as amended April 21, 1876, and that 
the defendant was not present when the order foy a trial in the Su- 
preme Court was made. During the trial the statements of the de- 
ceased were again offered in evidence as dying declarations. 

Mr. Justice Garrison overruled all the objections. He said that 
no venire was necessary, the order itself directing the sheriff to 
summon the jury for the special Circuit Court served the purpose 
of a venire. He held that the absence of the defendant when the 
order for a special circuit was made did not vitiate the order and 
that the panel of jurors was good when made under the order and 
according to the 22d section of the act concerning courts, although 
the 13th section of the act concerning juries appointed a certain 
time before the regular term of court for empanelling juries. 

On the question of admitting the alleged dying declarations, after 
argument the judge declared the rule of law as laid down by the 
Supreme Court in this case and said: ‘‘In order to fulfil the require- 
ments of the rule of law thus laid down two mental states must 
simultanously exist; first, there must be an absolute conviction 
that the issue of the injury which has been received will be death; 
and secondly, there must be an equally strong conviction that the 
issue is at hand ; either of these states standing by itself will not 
be sufficient. 

‘‘A belief that recovery is impossible is perfectly consistent with 
an expectation that a longer or shorter or even an indefinite inter- 
val of varied recovery and relapse may intervene, and hence stand- 
ing alone it is no more than an unprofessional opinion as to the 
general gravity of the injury, in other words what the physicians 
call ‘an unfavorable prognosis.’ While, on the other hand, the 
mere belief that the issue or crisis is at hand is equally consistent 
with hope or despair according to whether the accompanying men- 
tal state is sanguine or gloomy. In applying therefore, the rule of 
law in question to the preliminary question in this case, I shall 
submit the evidence to this two-fold test,—first, is there clear proof 
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presented of an absolute conviction that the issue must be death ? 
Secondly, does it in like manner show an equally strong conviction 
that the fatal end is at hand or in train,orshortly to ensue?’ After 
examining the evidence the judge concluded that the state had failed 
to make clear proof of the fact that the declarant was conscious of 
death shortly to ensue and that therefore no statement of hers was 
admissible as a dying declaration. The next day after this decision 
had been made the defendant’s counsel, no doubt after consultation 
with the judge as to the result of such a course, stated in open 
court that the defendant was willing to plead guilty of murder in 
the second degree ; and as the only technical plea is guilty to the in- 
dictment, the defendant pleaded guilty and the judge then told 
the jury that it was for them to fix the degree of murder, but that 
he would instruct, them that upon the evidence they could only 
find a verdict of murder in the second degree and they thereupon 
found that verdict. This seems to be in accordance with the sug- 
gestion of the Chief Justice on the writ of error. The record was 
returned to the Supreme Court for judgment and the prisoner 
was brought to the bar of the court at the June term, and sen- 
tenced to imprisonment for twenty years. 

The practice in this case is interesting because of the trial being 
had at a special circuit of the Supreme Court. 

The counsel for the state were Mr. Charles Henderson, Mr. J. 
C. Henderson. The counsel for the prisoner were Mr. J. Frank 
Fort, Mr. Robt. 8. Gaskill. 


JAMES M. WILLIAMS v. LEHIGH VALLEY R. R. Co. 
(Essex Circuit Court.) 


Jurisdiction of District and Justices’ 
Courts over Foreign Corporations— 
Costs.—1. The Justices’ Courts have no jur- 
The 


District Courts of this state, including the 


isdiction over foreign corporations. 


District Courts of the city of Newark, have 
the same jurisdiction as Justice Courts, and, 
therefore, have no jurisdiction over foreign 
corporations. 


2. Section 7 of act constituting courts for 


trial of small cases refers to domestic corpor- 
ations. 

3- Section 88 of the ‘‘ act concerning cor- 
porations ”” governs the mode of service of 
summons on foreign corporations, and ap- 
plies only to the higher courts. 

4. In an action commenced in the Circuit 
Court against a foreign corporation by ser- 
vice of summons under said section 88, the 
judgment was for less than $100; eld that 


the plaintiff was entitled to costs. 





This was an action brought in the Essex County Circuit Court to 
obtain payment for work done and materials furnished in making 
hand stamps for the defendant to be used in their freight depart- 
ment in New York city. The contract was made in this state 
through an agent of the defendant. The plaintiff recovered a judg- 
ment for $73.32. After the judgment the plaintiff requested the 
court to allow him costs upon the ground that the defendant could 
not be sued in the District Courts of the city of Newark. 
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Mr. C. N. Williams for the plaintiff. 

The act constituting courts for the trial of small causes (Rev.1877 
p. 539) provides: ‘*Sec. 7. Any body politic or corporate in this 
state may sue and be sued in any of the courts for the trial of 
small causes in any action over which the justice has jurisdiction.”’ 

The phrase ‘‘in this state’’ plainly refers to domestic corpora- 
tions. 

In the act creating the District Courts of the city of Newark, 
(P. L. 1873, p. 246) Sec. 5, confers upon these courts the same jur- 
isdiction as formerly exercised by justices of the peace. The gen- 
eral District Court act under which all the other District Courts 
were created is the same. (Rev. 1877 p. 1301; P. L. 1877, p. 234) 
See. 12 of the act is the same as Sec. 7 of the act constituting 
courts for the trial of small causes above referred to. 

Summons can be served on a corporation in lower courts only as 
prescribed in the revision ; p. 542, Sec. 18; Penn. R. R. v. Bennett, 
47 N. J. L. (18 Vroom) 275. 

See. 88 of ‘* Act concerning corporations”’ refers to the mode of 
service of process in the higher courts, and not when issued by a 
justice of the peace. Lack. & West. R. R. Co. v. Ditton, 36 
N. J. L. (7 Vr.) 361. 

Mr. Robert H. McCarter for the defendant. 

The Lehigh Valley R. R. is liable to suit in the District Court by 
summons, P. L. 1873 p. 245. 

Sec. 5 gives that court same civil jurisdiction that justices of the 
peace exercised under ‘‘ small cause’’ act and attachment act. 

Jurisdiction of all specially appointed District Courts extended 
to $200. (P. L. 1878 p. 162.) Any body politic or corporate in this 
state may sue or be sued. Rev. Justice Court, p. 139 Sec. 7. The 
allegation that the contract sued on was not entered into in the 
state was considered material to the plea of want of jurisdiction. 
Camden Rolling Mill v. Swede Iron Co., 32. N. J. L. (3 Vr.) 15. 

If foreign corporations send its officers or agents in the state and 
they here make a contract, then that corporation is in this state for 
for the purpose of being sued here. Monlin v. Ins. Co., 4 Zab. 222, 
234. 

The Lehigh Valley R. R. has received legislative recognition. 
Stewart v. Lehigh Valley R. R. 38 N. J. L. (9 Vr.) 505. It is im- 
plied that the Penn. R. R: could be sued in justice courts. Penn. 
R. R. v. Bennett, 37 N. J. L. (18 Vr.) 275. 

When officers of a foreign corporation engage in business within 
jurisdiction of another state, the corporation becomes amenable to 
the process of the latter state. 2 Waterman on Corps. Sec. 99 
People v. Central R. R. 48 Barb. 478. The defendant was liable to 

attachment unless the recognition of the state as above is sufficient. 
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Phillipsburgh Bank v. D. L. & W. R. R., 27 N. J. L. (8 Dutch.) 
206. 
June 9, 1888.—The following opinion was delivered by 
DepvE, J.: In the case of James M. Williams against the Lehigh 
Valley Railroad Co., which was a suit tried at this term, and which 
resulted in a verdict for the plaintiff for $73.37, the action was 
brought on acontract : and the only remaining question is whether 
in this suit the plaintiff is entitled to costs. That depends upon 
the construction of the statutes with regard to the right of the Dis- 
trict Courts, or Justices’ Courts, to entertain jurisdiction of suits 
against this defendant. If those courts had jurisdiction no costs 
would be allowed; if they had not, then, under the practice act, the 
plaintiff would be entitled to recover his costs. 

The jurisdiction of the District Courts over corporations is ident- 
ical with the jurisdiction of the Justices’ Courts. The language of 
the District Court act is not specific, but that has been the construc- 
tion that has been put upon it; so that the case turns upon the 
question whether the Justices’ Courts had jurisdiction of this suit. 
The section of the Justices’ Court act is as follows: 

‘*7, Any body politic or corporate in this state may sue or be 
sued in any court for the trial of small causes, in any action or 
proceeding over which said court has jurisdiction. * * * * ” 

‘*18. If the defendant bea body politic or coporate, the sum- 
mons may be served upon the president, treasurer, cashier or clerk 
of said corporation if found, and if not found, onany of the direct- 
ors or managers thereof in the manner hereinabove directed.”’ 

[may remark that the summons in this case in this court was 
served upon this defendant, not in compliance with the law regula- 
ting the service of process on domestic corporations, but in the 
manner in which the statute provides for service upon a foreign 
corporation. Now, the language ‘‘any body politic or corporate 
in this state’? means a domestic corporation. It means such an 
artificial body as has its actual existence, or, as the older cases call 
it, its dwelling in the place of itscreation. That has been the con- 
struction put upon this statute, my impression is, from the outset; 

‘ and therefore this section must be taken to apply to suits brought 
against a domestic corporation. In fact the mode of service would 
indicate that. It is to be served ‘‘upon the president, treasurer, 

‘cashier, or clerk of said corporation if found, and if not found, on 

any directors or managers’’ of the corporation, indicating a body 

that has its existence in this state. Very different language is used 
in regard to foreign corporations. 

Now, the Lehigh Valley Railroad Company, the defendant in this 

case, is not a corporation in this state within the meaning of this 

section. It isa foreign corporation, having conferred upon it by 
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the legislature of this state certain powers and franchises to be ex- 
ercised by them within this state under legislative sanction. The 
legislature may grant toa foreign corporation a franchise of this 
character, or powers in the nature of franchises, without making 
the foreign corporation a domestic corporation of this state. It 
was so held by the Court of Errors and Appeals in the Morris and 
Essex tax case, andit has been so held with regard to the Lehigh 
Val.ley Railroad Company in the matter of taxation. 

The State, Lehigh Valley R. R. Co., Pros., v. Mutchler, Collector 
of the town of Phillipsburgh, 42 N. J. L. (13 Vroom.) 461. 

I have no doubt looking at this statute alone, that the defendant 
was not suable inthe Justices’ Court. But then it is said that 
there is another line of cases which places within the jurisdiction 
of our courts foreign corporations that are engaged in business in 
this state. There is a considerable class of cases, such as the case 
of The Phillipsburgh Bank v. The Delaware, Lackawanna and 
Western R. R. Co., 27 N. J. L. (8 Dutcher) 206, where 
the courts have held that with regard to corporations so 
situated a writ of attachment will not lie; but that decision has 
been placed, not on the ground that they became corporations with- 
in this state, but on the ground that, transacting business in this 
state, and being in such a position as that process could be served 
upon them, a writ of attachment could not be resorted to, that 
writ only being usable where service by sammons was not available. 

The question is, what jurisdiction had the Justices’ Court or 
District Court? That, as I have said, is the jurisdiction over do- 
mestic corporations, corporations in this state. The Lehigh Valley 
Railroad Company is not a corporation in this state within this 
statute, and the plaintiff was entitled to his costs. 


JACOB LOWENTHAL, et. als. v. FREDERICK LEWIS, et. als 
Joint Debtor.—Judgment Against. 

Action in contract for goods sold in the course of trade to Fred- 
erick Lewis and Isaac N. Lewis partners. Isaac N. Lewis was 
served and the summons returned ‘‘ not found ”’ as to Frederick 
Lewis. At the trial Isaac N. Lewis admitted the plaintiff's claim 
to be correct but proved that he was an infant. The plaintiff asked 
for a judgment against Frederick Lewis. 

DepveE J.: The wording of the statute concerning joint debtors 
is peculiar. It is ‘‘if judgment shall pass for the plaintiff.’’ 
This point was decided in the case of Fleming v. Freese, 2 Dutch, 
263, in which I was concerned as counsel although it does not ap- 
pear in the report of the case. It was held in that case that if for 
any reason, whether on the merits or not, the plaintiff does not re- 
cover a judgment against the defendent served with process he is 
not entitled to a judgment against the other joint debtor. 
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RULINGS AT THE CHANCERY CHAMBERS, 


SPINNING v. SPINNING. 
(June 12, 1888.) 


Partition— Delay in Accounting for Proceeds of Sale—Ezxcep- 
tions to Report—Speeding Cause. 


On motion to hasten proceedings of Special Master. 

Mr. S. H. Pennington for the motion. 

Mr. H. K. Coddington contra. 

It appears that the property in question was sold under partition 
proceedings in January last, and that the Master’s report was made 
April 13. No exceptions had been filed to the report and no 
distributions of the proceeds of the sale had been made by the 
Master. Counsel in making the motion stated that he would make 
no exceptions to matters of fact, and that such objections as he 
had to matters of law would be brought up before the Court when 
the case was heard. 

VAN FLEEt, V. C., in concluding his remarks as to what he 
thought the usual practice was, said: I understand that you have 
no exceptions to matters of fact and only to matters of law. 

I would suggest that you give notice to the tenants in common 
that on the next motion day you will move to have the report 
confirmed as to such parts as you are satisfied with, and have it 
set aside as to such other parts as you are opposed to. The 
Court is a little surprised that ina case of this kind the money 
should be still undisposed of. If you are anxious to speed the 
case I think you had better give notice of such a motion. 


KOCH v. BERRY. 
(Paterson District Court.) 


District Court—Zandlord and Tenant— possession against B, that the relation of 
Proceedings to Dispossess.—Where B con landlord and tenant existed between K and B. 
veys premises absolutely to H by deed, and Where the plaintiff cannot show his right 


at the time of the conveyance B agreed to to possession without offering his deed: Held 
continue to hold possession of premises until that under sections 180 and 213 of District 
H should convey, and H conveys said prem- Court act, the court would be ousted of its 
ises by deed to K: He/din a suit by K for jurisdiction. 


The claimant, Koch, made out the following state of facts : 

Berry, the defendant, conveyed absolutely the premises in ques- 
tion, to one Hinchliffe by deed. At the time of the conveyance, 
Berry agreed with Hinchliffe, to continue to hold possession of the 
place until Hinchliffe should want it. No rent was reserved. 
Deed to Hinchliffe was put in evidence. Berry held purely by per- 
mission of the owner, Hinchliffe. 

Hinchliffe conveyed the premises by deed to the claimant, Koch. 
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This deed was offered in evidence. Koch gave Berry a notice in 
writing to move at no particular time, and made the necessary affi- 


davit under the landlord and tenant provision of the District Court. 


act. The court is now asked to dismiss the case as having no jur- 
isdiction of it. 

Scort, J., said: Defendant asks for a dismissal of this case 
because 1st, Under the above state of facts, the relation of landlord 
and tenant does not exist. 2nd, Because Koch cannot show his 
right to possession, without offering his deed from Hinchliffe 
and the deed from Berry, which would oust the court of jurisdic- 
tion, referring to Sec. 6, Dist. Court Act, repeated in Par. 180 
and 213 Dist. Ct. Act. This last declares ‘‘That if upon said 
trial mentioned in the next preceding section of this act, the said 
plaintiff shall not be able to prove by lease or other evidence of 
right of possession, his right to the possession of the said premises 
claimed by him, without proving title to lands, tenements and heres 
ditaments, that then it shall be the duty of said Judge to dismis- 
the said action.”’ 

Claimant urges that under the above statement of facts, the rela- 
tion of landlord and tenant existed between Berry and Hinchliffé ; 
that Koch, the assign of Hinchliffe, succeeded to all the rights of 
Hinchliffe, the original landlord, and that the statute Dist. Ct. Act, 
Sec. 124 Par. 115, authorizes any landlord, or lessor, his legal re- 
presentatives, agents or ‘‘assigns’’ to make the affidavit and pre- 
sent the same to the court, that here the word ‘‘assigns’’ has its 
usual meaning and has reference to parties holding by deed or will ; 
that this Sec. 129 is part of the original act and must be construed 
together with this word ‘‘assigns,’’ so that both shall stand, if pos- 
sible. 

As to the first point, whether or not the relation of landlord 
and tenant existed between Berry and Hinchliffe under the above 
state of facts, I am of the opinion that it did. Andit is admitted 
that in this court summary ejectment cannot be begun unless this 
relation exists. 

I am referred to Den v. Drake, 2 Gr. 529, Morris Canal and 
Banking Co. v. Mitchell 2 Vr. p. 105. In Den v. Drake, I 
find circumstances somewhat similar to those of this case. The 
occupancy of defendant was a permissive one. No rent was re- 
served, demanded or expected. It was a pure benevolence on the 
part of the owner and received as a gratuity by the defendant. One 
of the points decided in that case, was that a person holding under 
the above circumstances could not be put out without notice. The 
point in question, whether there was the relation of landlord and 
tenant is not involved except in this sentence. From these decis- 
ions ‘‘the principle may be deduced that all general and unde- 
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fined tenancies, whether they originate simply by permission of 
the owner or when the tenant has been let in pending a treaty of 
purchase, provided the entry was a lawful one, or with the privity 
and consent of the owner are now held to be tenancies at will.” 

A case in 3 Green, p. 272 Den v. Westbrook is where a son en- 
tered by permission of his father under an agreement to purchase. 
The son rented a part to a third person an action of ejectment 
was brought against both. No notice to quit was served. The Chief 
Justice said there was no relation of landlord and tenant and no 
notice to quit was necessary. This would appear to disregard the 
above principle, but the above principle is expressly ratified in 
Morris Canal and Banking Co. v. Mitchell, 2 Vr. p. 105. We will 
accept this as the law. However, there is ample authority else- 
where on this point. Taylor, Landlord and Tenant Sec. 19 says: 
** And as a general rule it may be stated that the mere occupation 
of land,with the owner’s concurrence, will enure as a tenancy from 
year to year, or at will, according to circumstances, determinable 
at the pleasure of the owner:’’ See also 2 Waits Act. and Def. p. 
49 ‘‘a mere permission to occupy creates a tenancy at will.’ 
Addison on Cont. 4th Ed. p. 355. Suppose then in this case, the 
relation existed between Hinchliffe and Berry, it would seem also 
to exist between Berry and Koch, Hinchliffe’s assignee. ‘‘ The 
right to summary proceedings applies in favor of the assignees of 
the reversioner, for they succeed to all the rights of the original 
landlord’? Taylor p. 560 See. 720, 17 Wend. 475, 61 How. 157, ete. 

It would seem also by See. 124, Dist. Ct. Act, that in this case, 
the assignee of a landlord could make the requisite affidavit and pre- 
sent the case to the court. There remains then the construction of 
Sec. 6 and Sec. 129 of this act, to solve this case. Sec. 6 has been 
construed by the Supreme Court in Jeffrey v. Owen 12, Vr. 260. 
This was a suit for trespass. And a deed was offered as evidence of 
Owen's possession. It was received by the court below ‘‘as de- 
scriptive of the boundaries, within which possession was claimed.”’ 

The Supreme Court says, ‘‘This deed was improperly admitted 
in evidence. The jurisdiction of a Justice of the Peace extends 
no further than to enable him to try the fact of possession, pedis 
possessio. He has no jurisdiction to enquire into the title of lands 
or into the right of possession. He can only take cognizance of 
possession as a question of fact. If documentary or other evidence 
relating to the title be relied on, which the justice cannot adjudi- 
cate upon, another tribunal must be resorted to. The difficulty is 
not removed by admitting the title deeds as evidence merely of the 
fact of, or of the extent of possession, if offered for either of these 
purposes their validity must necessarily be liable to be assailed. If 
one party may offer his deed in evidence so may the other.’’ 
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Jnstice Depue says also in Dickerson v. Wadsworth, 33 N. J. L. 
(4 Vr.) 357: ‘* But a Justice of the Peace not having jurisdiction to 
try the right of possession wherever the situation of the owner in 
relation to the locus in quo is such that his possession is construc- 
tive, and can be proved only by proof of his title, the reason for 
this construction ceases, and the justice cannot be said to have 
jurisdiction.”’ 

Winter v. Paterson, 4 Zab. 524, where a deed was admitted in 
evidence, has been the authority for the numerous attempts made 
to prove title in a justice court. It was not necessary to hold the 
deed was admissible in evidence in order to sustain the judgment 
of the court as is stated there. This decision is regarded as not 
authority now in our state upon the point in question, as is indi- 
cated in Jeffrey v. Owen, 12 Vr., and in Messler v. Fleming, 41 N. 
J. L. (12 Vr.) 112 and 113. Messler v. Fleming, 41 N. J. L. (12 
Vr.) 108, isa case similar to the present one, a landlord and ten- 
ant case, and it clearly denies the right of Justice courts to re- 
ceive a deed in evidence, under the provisions of the small cause 
act, that the justice’s jurisdiction shall not extend to any action 
wherein the title to lands, tenements, hereditaments or other real 
estate shall or may in any wise come in question’’ and ‘‘ that when 
the defendant shall as a justification, plead title to any real estate 
in himself or another under whom he acted or entered he shall 
commit the plea to writing, and give bond, etc.’’ The prohi- 
bition of introducing the question of title in a justice court 
in a landlord and tenant case found in See. 17 of the Landlord 
and Tenant act was not discussed. This 17th section was copied into 
the original District Court Act, and is Sec. 129 of that act. 

Counsel for claimant calls my attention to a decision, Gath 
v. Meyer, in Vol. 9 N. J. L. J., p. 271, and a discussion 
of the question in an article entitled ‘‘Summary Ejectment 
by a Grantee,’ p. 232 same volume. The burden of the article 
and opinion seems to be that a grantee can begin summary 
proceedings in a District court. In the case referred to, the Judge 
says that the question of title does not arise in the case. ‘‘The 
question of ownership and question of attornment do not bring in 
question the validity of the plaintiff's title.” 

It seems to me to be clear that the question of ownership ina 
grantee could only be legally proved by deed, and this necessitates 
an inspection of the document as to its validity, etc. The Judge 
also says ‘‘ A contract of letting is one that attaches to the estate 
and runs with the land. It is not a personal contract. The 
purchaser becomes a substituted landlord, and by virtue of his 


privity of estate with the original landlord he becomes a party to 
14 
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the contract. The right to institute summary proceedings applies 
in favor of assignee of the landlord,” ete. 

This is all true; but how can we get over the plain, clear 
language of this section 129% However, the decision in that case is 
justified by a supplement to the Newark District Court Act, 
referred to in the opinion. The article referred to discusses this 
Section 129, andit contends that the use of the word ‘‘ assigns ’”’ in 
Section 124 and authorizing the assign to make the affidavit, ‘‘ by 
necessary implication it authorizes him to produce the deed, prim- 
ary evidence of the fact that makes him such; it becomes a 
reductio ad absurdum to contend that a statute which authorizes 
an assign to make the affidavit does not permit him to prove the 
truth of the facts of the affidavit when called upon todo so. We 
must, therefore, give to this expression without proving title a 
meaning which does not conflict with the production of a deed for 
the purpose of showing an assignment of the reversion.” 

The difficulty with this article, in discussing this section, is that 
too much weight is given to the word ‘‘assign,’’ which is complete- 
ly annulled by this subsequent section and no weight at all to the 
section under discussion. The word ‘‘assign”’’ and this section 
“annot stand together—one must go. And it seems to me to be the 
proper adjudication to say that this one word must disappear in 
the face of a subsequent and whole section where pains have been 
taken to expressly announce that in these cases there must be no 
proof of title. 

It may be that the word ‘‘assigns’’ in the one hundred and 
twenty-fourth section has reference to the assignee of the incorpo- 
real hereditament, rent, but even under the Sixth Section District 
Court Act title to hereditaments cannot be shown. 

I do not think the Court has jurisdiction of the case and it is 
therefore dismissed. 


BOORAEM v, NORTH HUDSON CO. R. R. CO. 
(Court of Chancery of New Jersey.) 
Costs—Maps not allowed to be taxed as. 

Opinion by Vice Chancellor Van Fleet. Motion to retax costs. 
The question is as to the allowance of the cost of maps attached to 
the answer, which have been taxed as affidavits, by showing how 
many hours’ work was necessary to perform the manual work of 
drawing them. Held, That the statute limits the allowance of costs 
to professional services and not mechanical or artistic work, and 
this construction cannot be affected or set aside by the practice in 
the Clerk’s office, for the past thirty years, of allowing costs for 
maps to be thus taxed. The items objected to were disallowed. 
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ABSTRACTS OF RECENT OPINIONS. 


(New Jersey Supreme Court, June Term, 1888). 
STATE v. BOROUGH COMMISSIONERS OF ATLANTIC HIGHLANDS. 


On demurrer to an application for a writ of gwo warranto to test 
the right of such body to exercise franchises of a municipal corpora- 
tion. 

Opinion by Brastey, C. J.: Demurrer on ground that right 
parties had not been proceeded against. Demurrer overruled. 


WATERBURY v. NEWTON, STATE DAIRY COMMISSIONER. 
Counterfeits—Inter state Commerce—Constitutionality of Oleomar- 
garine Act of 1887. 


On certiorari. 

Waterbury sold to George N. McGuire, a package of oleomargar- 
ine, contrary to the provisions of the Oleomargarine act. The 
conviction was before the Court for review, it being held that the 
records of the conviction were not in conformity with proceedings 
of this nature. It was not proved that the defendant knew that 
the article was oleomargarine. 

Opinion by Dixon, J.: He held that the legislative design in 
enacting the section was to secure to dairymen and to the public 
generally a fuller and fairer enjoyment of their property by 
excluding from the market a commodity prepared with the pur- 
pose of deceiving those purchasing it and of obtaining thereby an 
improper advantage over rival commodities offered for sale. Hence, 
it is immaterial that the prohibited commodity is a wholesome 
food, since it would be equally wholesome if prepared without the 
deceptive ingredient. P 

The conviction was before the Court for review. The sale was 
made May 1, 1887, and the act did not take take effect until May 1, 
1887. The first objection related to the form of proceedings, and 
the record of conviction ; held, that the Legislature has power to 
make a remedy of this nature applicable to previous offenses. The 
second objection was that it was neither averred nor proved that 
the defendant had any knowledge of this Oleomargarine Act. This 
objection is of no avail. The act, in clear and decided terms, 
prohibits the sale of oleomargarine colored by any matter. The 
object of the act was to protect both the public and the manufac- 
turer of butter. This provision is not aimed at public health, but 
at giving a fair commodity to the public. The object of the law is 
to exclude counterfeit butter from the market. The Legislature 
has full power to forbid the sale of counterfeits. 

This interpretation of the law may seem severe, but it is probable 
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that the Legislature passed the act for the protection of many, even 
if it should prove detrimental to a few. 

It was further held that this act is not void as being in conflict 
with that provision of the federal constitution which vests in Con- 
gress power to regulate commerce between the States. 

The substance in the case in question was manufactured in 
Indiana and shipped to this State, where it was sold, and then the 
question of interstate commerce came in. The laws passed by the 
individual States, under their general authority over internal con- 
cerns, may incidentally affect foreign and interstate commerce 
without conflicting with the constitution of the United States, 
provided they do not discriminate against such commerce and are 
not inconsistent with the acts of Congress. The Act of March, 
1886, rendering penal the sale of oleomargarine colored with 
annotto, is valid as applied to a sale made in this State by the agent 
of the manufacturer in Indiana, although the package sold here 
was that which had been sent by the manufacturer from Indiana to 
this State for sale. The act is constitutional and the conviction 
should be affirmed. 


WATERBURY v. NEWTON, STATE DAIRY COMMISSIONER. 


This was the same case put in another form. It was maintained 
that the annotto was mixed with the butter, and that the butter so 
mixed was then mixed with oleomargarine. Conviction was 
affirmed. 


WALTER E. HAMMER v. NEWTON, STATE DAIRY COMMISSIONER. 

Complainant had oleomargarine on sale in Jersey City which 
was found to be stained yellow with cotton seed oil. Hammer, on 
trial, claimed that cotton seed oil was a nutritious and perfectly 
healthy article, and that it was one of the ingredients of the 
oleomargarine and not coloring matter. Held, that under the doc- 
trine, noscitur a sociis, the meaning of the word may be deter- 
mined by the word associated with it. The law refers only to 
substances which were used merely to color, and does not apply to 
ingredients of the compound. The conviction should be quashed. 


JOHNSON », FITZGEORGE. 
EHjectment—Adverse Possession—Re-entry. 


Opinion by Maatr, J.: Case certified to Supreme Court in action 
of ejectment. 

The jury should not have been instructed to find for the party in 
possession of the property. There was matter to be submitted to 
the jury. The land in question was a small piece at the rear of a 
city lot consisting of a few square feet. 
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Adverse possession must be proved for twenty years to make 
title. If there is any interruption or a renewal the adverse 
possession is broken. A re-entry by the owner breaks the 
possession. There must, however, be an actual entry by the 
owner or some one instructed by him for that purpose. This need 
not be done by words or other actual demonstration. A casual 
entry, however, would not break or interrupt the adverse 
possession, and an entry by stealth would denote the contrary. 
In this case there was a re-entry. By the instructions of the owner 
a fence was put up and afterwards demolished, and the ground 
was leveled. Any act like this, indicative of dominion, will afford 
some proof of ownership. The inference is that there was an 
actual entry. This should have been submitted to the jury. The 
question certified should be answered in the negative. 


MACKEY & WILLIAMS v. HUMPHREYS. 
Discharge in Bankruptcy. 


Opinion by VAN SycKkeL, J.: The question is as to the effect of 
a discharge of a bankrupt and how it may be pleaded. The effect 
of a discharge is to defeat all claims for liability. This defense 
must be set up and pleaded. In this case the petition in bank- 
ruptcy was filed before the judgment, but the final discharge was 
not for five years after the judgment. <A discharge in bankruptcy 
will remove from Humphreys all claims which may have been 
held against his estate. It may also be set up in a State court 
for the stay of proceedings to collect a judgment. 


STATE v. MANASQUAN BOROUGH. 
Certiorari—Quo Warranto—Incorporation of Boroughs. 


On certiorari to review proceedings of incorporation of borough. 

Opinion by ScuppER, J.: The question at issue was whether the 
election under which Manasquan was incorporated into a borough 
was properly held. The application to incorporate was under the 
Bunny Act of March 5, 1878, and supplement of 1885. The order 
was made by the Orphans’ Court. The election was held and the 
result filed as provided by law. The act says that on the filing 
of said certificate the borough shall be incorporated. 

The question raised is as to the constitutionality of the act. The 
writ was not sued out until a month after the filing of said certifi- 
cate of election. A certiorari cannot be brought by an individual 
to defeat a municipal corporation existing de facto. In sucha 
proceeding a private relator can have no standing in this court to 
defeat a corporation. The writ is never allowed for such a pur- 
pose. Such a proceeding can only be brought by the Attorney- 
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General in the nature of a guo warranto. Evena court of equity 

cannot interfere. The rule isof great importance ; if it were other- 

wise, any dissatisfied voter could upset everything at his pleasure. 
The writ is dismissed with costs. 


O’HOGAN, ET AL. v. CROSSMAN, ET AL. 


Opinion by Knapp, J.: Ou conviction of forcible entry and 
detainer. The reasons assigned for reversal were : 

First. That the complainant does not sufficiently describe the 
premises claimed. The description is better than in Applegate v. 
Applegate. Technical nicety is not necessary. 

Second. That the forcible entry into the grounds was made in an 
uncertain manner. It was sufficient here, however, to constitute a 
forcible entry or detainer. It would be sufficient, I take it, for 
ejectment. The act does not require particular nicety in the 
description. The record does not show that Crossman was one of 
the complainants. Some of her property alone was invaded. 

Third. That the time is not stated with certainty. The entry 
took place on February 15. It does not state the exact time with 
accuracy, but this was not a matter of fundamental concern. 

Fourth. That the precept or summons to the sheriff was not 
docketed. 

Fifth. That the papers were entitled ina court for the trial of 
small causes instead of before a justice of the peace. The form 
was a new form, with the endorsement printed on it. 

Sixth. That the panel was unsigned by under sheriff. The 
officer was not compelled to indorse the return before the jury was 
sworn. 

Seventh. That some of the jurors were absent, and that others 
who had been subsequently called were accepted. 

Held. That there was no error at circuit, and that the judgment 
must be affirmed. 





HAYNES v. SCHULTZ. 
Libel—Compensatory and Punitive Damages. 

In error to Passaic Circuit. 

Opinion by Garrison, J.: Suit for libel. Article written by a 
reporter and published in the defendant’s paper. No special 
damages were shown. A substantial verdict was rendered for the 
plaintiff. The exception is to the charge as to exemplary damages. 

Held: 1. The liability to punitive damages springs from the 
wrongful motive of the defendant and when such motive is not 
inherent in the offense which fixed his liability, plaintiff must pre- 
sent some proof from which it may be legally inferred. 
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2. When libellous language is inserted in a newspaper by a 
reporter without the knowledge or consent of the proprietor the 
latter is liable to the extent of compensatory damages. He can, 
however, be visited with punitive damages only upon proof 
from which the approval of his employe’s conduct may be legally 
inferred. 


MARTIN v. STILLWELL. 


The return of surveyors laying out a road was made in Septem- 
ber, 1843, and recorded in September, 1846, but it was recorded 
without the order of the court. In 1844 a road was opened in the 
vicinity under the same name. The question of the legality of the 
return is now before us. 

The legality of highways is dependent on the dedication but not 
on the return. The proceedings must be set aside. 


MOLLONEY v. HUGHES. 
Action of debt against two defendants. Legal service upon one 
defendant only. Judgment was rendered only against the defend- 
ant served. Judgment affirmed. 


HAMMEL vv, SCENT. 
Suit brought to recover penalty under city ordinance. The 
ordinance provided that the action should be brought in the name 
of the treasurer. It was not so brought. Proceedings set aside. 





FITZGERALD v. STATE. 

Plaintiff was a member of the Board of Freeholders of Camden 
county and was authorized to purchase stones for county purposes. 
He was indicted for appropriating $250 to his own use, and was 
convicted. Judgment below reversed. 


FINLEY v. HANLEY. 
Question whether a rule to show cause why new trial should not 
be granted is general or special. Proceedings set aside. 


FEATHERSTONE v. CITY OF LAMBERTVILLE. 
Held: That under act of 1884 the sole right of granting licenses 
is vested in the Excise Board of the city and not in the common 
council. Convictions set aside. 


STEEL v. CONDIT. 
Notice to strike out plea in proceedings irregular and stricken 
out with costs. 


EVERETT v. SOUTH AMBOY. 


Application to set aside sale of lands for taxes. Costs will be 
refused to the applicants. It is not a proper case for costs. 
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ADAMS v. GILLS. 
Certiorari bringing up road proceedings from Gloucester county. 
There was a fatal variance in the descriptions, etc., sent back to 
court below for amendment without costs to either party. 


DIEBOLD v. PENNSYLVANIA RAILROAD COMPANY. 
Non-Suit—Contributory Negligence—Railroads. 

1. Where a railroad company provides offices for the transaction 
of its business, accessible from the public streets, the presence in 
the freight yard of the company of a person having business with 
such offices is not a necessary incident of his business with the 
company. He is at best a person toward whom the company owes 
no special duty. 

2. D, who had business with the freight department of the P. R. 
R. Company, whose freight offices are on Market and Alling streets, 
is struck by a car while he is standing on a track in the drilling 
yard of the company with his back towards the only direction of 
danger. Held, that he was guilty of contributory negligence. 

3. An act to prevent accidents on railroads. P. L. 1869, p. 806, 
Rev. p. 920, Sec. 67, is not limited in its application to the main 
track of railroads. Rule to show cause made absolute. 


CLARK »v. CITY OF CAPE MAY. 
Question whether the prosecutor, who is a member of the police 
force of the city, can be discharged from his office without cause. 
Held, that Summer resorts were not a separate class of cities. 
(2) That plaintiff could not be discharged without cause. 


KENNY v. KANE. 
Effect of receipt in full. A receipt is not conclusive. It may be 
shown that it was given without consideration. Judgment below 
affirmed. 


BAILEY v. NEWTON. 
No error in proceedings. Judgment affirmed. 


MUTUAL LIFE INSURANCE CO. v. NEWTON. 
Action on bond for deficiency under foreclosure proceedings. 
Court refused to strike out plea. 


STATE v. LOCKER. 
Question whether indictment against Locker for being notorious- 
ly drunk in his own house and tavern is good. Indictment 
quashed. 


MORRIS v. COOK. 
Proceedings set aside because in a case of attachment the notices 
were not set up as provided for by statute. 
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Gaunt v. STaTE. Question whether a child’s parentage could 
be determined by resemblance of features to its mother. Was 
shown that child was offspring of fornication and court below re- 
fused to charge the jury that the child’s parentage could be deter- 
mined by personal resemblance. Judgment below affirmed. 

BALSER V. DELAWARE, LACKAWANNA AND WESTERN RAILROAD 
Company. Rule to show cause discharged. 

Eppy v. THompson. Judgment affirmed. 

Ross v. DELAWARE, LACKAWANNA AND WESTERN RAILROAD 
Company. Rule discharged. 

KEELER V. KENNEDY. Rule discharged. 

BENEDICTINE SISTERS OF ELIZABETH Vv. CITY ASSESSORS. 
Assessment set aside because plaintiffs are exempt under the law, 

L. L. anp G. Ins. Co. v. Juttus WoLr. Stipulation ina policy 
of insurance making an appraisal a pre-requisite to a suit is legal. 
Judgment for defendant. 

WESTFALL v. DunniINnNG. In a proceeding for discovery it is not 
a necessary pre-requisite de bonis et terris. The petition must be 
verified by plaintiff in execution. Affidavit by agent is not enough. 

N. Y. 8. anp W. R. R. v. Davis. Rule absolute. 

SmitH v. Gaston. Verdict set aside. 

JORDAN Vv. P. R. R. Co. Rule absolute. 

VoLtver v. D. L. anp W. R, R. Co. Rule discharged. 

Appy v. Jonnson. Rule affirmed. 

Ross v. D. L. anp W. R. R. Co. New trial granted. 

JARDINE V. PENNSYLVANIA R. R. Co. Rule made absolute. 

BaLpwIn v. D. L. anp W. R. R. Co. Rule discharged. 

OEFHME V. RUCKELHAUs. In ejectment. Verdict allowed to 
stand. 


————+--->—_____ 


SUDDEN ADJOURNMENT OF THE COURT OF ERRORS. 


The Court of Errors at the June term succeeded in catching the 
bar unprepared and in breaking the list of causes after a session 
of only one week. On Tuesday afternoon, an hour and a half be- 
fore the usual time for adjournment, a case marked ready was 
called and there was no response, and the Court went on and called 
the whole list from number 28 to number 57, and adjourned for the 
term. 

There were five or six cases marked ‘‘Ready’’ immediately 
following No. 28, and counsel, whose cases were lower down on 
the list, had a right to rely on their being argued and to depend on 
the excellent judgment and the fidelity of Mr. Johnson in keeping 
them advised of the call of the list. One counsel having several 
cases had been sent for and came at once and telegraphed in ad- 
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vance, and his dispatch was read tothe Court. He did arrivea 
few minutes after they had dismissed his writ of error in the last 
of his cases, and while they were bundling up their papers to de- 
part. He insisted upon being heard and was heard, but all the rest 
of the list had been called, and counsel and suitors in many import- 
ant cases in the Court of the last resort were put off until Novem. 
ber, because the Court had found an opportunity to call the list 
unexpectedly and run through it to the end. 

We are fully conscious of the importance of insisting that coun- 
sel shall be ready to argue their cases in their turn and that the 
Court shall not be compelled to waste its time, which is all too short 
for the work it has to do, but we must insist that the business of 
the courts at Trenton ought not to be carried on upon the theory 
that all the counsel interested in the list of causes are in attendance 
during the whole term. The burden of it both to counsel and to 
suitors would be intolerable, and the railroad and the telegraph 
make it utterly unnecessary. The time allotted to each case is 
fixed, and it is known pretty well which cases will be argued. 
There is certainly no reason why case No. 57 should be in danger 
of going off for the term or of being decided without a hearing be- 
sause No. 29 is not ready when called. The Court could make out 
a call for each day as is done at the Circuit, and then there would 
be no danger of such a disaster as occurred at this term. A daily 
call would relieve the bar of much anxiety, but even under the 
present rule they ought not to be subjected to such a disaster. 

The purpose of the rule is to enable the Court to hear all the 
cases ; it should not be used so as to put them off or to decide them 
without a hearing. 

Parties have a right to believe that the Court is desirous of 
devoting the usual time to the hearing of their causes, and that 
they will call the list in such a way that those who are ready 
within that time may be heard even though some other cases may 
not have been ready when they were called. 

Since under our present system counsel must be sent to Trenton 
to argue every question in the Supreme Court as well as in the 
Court of Errors, it is the least that the people can ask that every 
thing possible should be done to lessen the burden of time and ex- 
pense, and to facilitate the speedy hearing of every cause. 
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LAWS OF THE SESSION OF 1888. 

With this number is completed the publica- 
tion of the laws and before they have begun 
to appear in the newspapers. With them 
we also furnish an index, which we trust 
will make them easily accessible It may be 
well, however, to point out a few which are 
especially important for practicing lawyers. 
We have already mentioned those which ap- 
peared in the April number. 

A supplement to the practice act approved 
March 23, p. 66, requires a judge to seal a 
bill of exceptions after the trial if time has 
been granted, as is usually the case, for pre- 
paring it. 

An act of March 26, p. 69, is for the con- 
venience of ex Sheriffs and authorizes sales 
to be made by any person who may be ap- 
pointed by him in writing for the purpose. 

Another act of the same day relates to the 
drawing of a special panel of jurors, but it is 
probably void because of blunder in its title. 
It is called a supplement to the act concern- 
ing juries, and purports to be an amendment 
to section 1 of a supplement to that act ap- 
proved March 1, 1881, but the section amend- 
ed is really a supplement to the criminal pro- 
cedure act. 

Chapter 199, p. 71, approved March 26, 
provides that a scroll shall be taken to bea 
seal on any instrument in writing on which 
a seal is required. Whether this applies to 
deeds and mortgages is doubtful. See act of 
April 9, 1875, p- 55. Act of March to, 
1880, p. 154, Rev. Obligations, p. 741. 
The word instrument was used in the act of 
1875, but that was thought not to apply to 
deeds, and the act of 1880 was passed to 
validate deeds theretofore executed with 
scroll. 

Two other acts of March 26, p. 74, relate 
one to limited partnerships, and the other to 
conveyances by married women living in a 
state of separation from their husbands. 

An act of March 28, p. 85, provides that 
judgments against distributees in a partition 
suit recovered at any time before distribu- 
tion shall be paid out of the proceeds of 
the land. 

Another act of the same day, p. 85, directs 


that all writs of error in any suit of which 
lis pendens has been filed shall be taken with- 
in three months after final judgment. This 
refers to common law cases. 

Chapter 219, approved March 29, p. 86, 
is the Jury Commission act. 

An act of March 30, p. 98, is a reminis- 
cence of the “ Blizzard.”” It provides for 
selecting the general panel of juries in case 
of any failure heretofore or hereafter occur- 
ring to draw the panel at the proper time. 

Chapter 241, p. 104, adds notaries public 
to the list of officers authorized to take 
acknowledgements in foreign countries. 

An act of April 2d, p. 109, fixes the 20th 
of December as the precise date from which 
taxes become and remain for two years a 
lien on real estate under the act of March 
14, 1879. 

Another act of that day amends Sec. 133 
of the Orphans’ Court act relating to the ful- 
filment of contracts of a decedent for the sale 
of land. 

An act of April 3, p. III, provides that 
appeals from final decrees on bills to quiet 
title shall be taken within three months. 

An act of April 6, p 116, gives power to 
sell lands to administrators with the will 
annexed. 

The act of April 12, p. 124, was evidently 
drawn to meet a certain case, but it ought 
to have been general in its application. It 
gives an assignee for the benefit of creditors 
or other person interested in cases of an as- 
signment theretofore made, to file exceptions 
within two years to the claim of any credi- 
tors or the final acccount of the assignee. 

The act of April 14, p. 125, provides that 
the Orphans’ Court may certify any question 
of fact into the circuit court for trial by jury 
as in cases of questions on the probate of 
wills. 

Chapter 285, p. 125, is an amendment to 
Sec. 13 of the Mechanic’s lien law providing 
fora discharge of the lien if the plaintiff 
fails to prosecute his claim diligently (what- 
ever that may mean) within three years. 

Chapter 28€ amends section 6 of the gen- 
eral district court act which gives power to 
compel discovery and appoint receiver. The 
next chapter is an attempt to put into work- 
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ing order the act of April 14, 1884, regulat- 
ing lettings in cases where no definite term is 
fixed. 

Chapter 288, adds a proviso to Sec. 37 of 
the Chancery act authorizing the Chancellor 
to declare a “is pendens void if the complain- 
ant do not take steps to prosecute the suit 
diligently within three years 

An act of April 23, p. 136, allows costs to 
a Justice of the Peace in certain cases even 
though no indictment is found on the com- 
plaint made before him. 

Another act of that day, p. 
Sec. 15 of the Landlord and Tenant act, 


136, amends 


relating to the service of summons. 
Chapter 315, p. 139, was evidently passed 
to meet certain and is badly 


cases very 


drawn. It provides that in any case tried 
hereafter or within one year heretofore the 
Judge of a district court established under 


the general law may grant a new trial on 


such terms as he may think reasonable 
There is no limit as to time within which 
the motion must be made. Other states 


which have granted this power to Justices’ 

courts have limited the time to a few days. 

See article on ‘* Motion for a New Trial” in 

the American Law Review, for May and 

June, 1888 

JERSEY SUPREME COURT 
EXAMINATIONS. 


NEW 


The written examinations took place on 
Wednesday afternoon, June 6th, and the oral 
examinations were held before the court on 
the next day after the reading of the opinions. 

The 


Supreme Court Room, and the attorneys in 


counsellors were examined in the 
the Assembly Chamber. 

The examiners were Messrs. Chauncey H. 
Smith, Charles J. 


Roe. 


Beasley, Abel I. 
and Charles J. 


Of the eleven men 


Parker, 


who applied for a 
counsellor’s license, one fainted at the end 
and two were 


of the written examination 


dropped. Only eighteen of the twenty-six 
who applied for the attorney’s license were 
passed. 

The following are the counsellors and at- 
torneys admitted : 

COUNSELLORS. 

Horatio N. 
Gaston, James A. Gordon, R. J. 


Joshua E. Barton, Barton, 


Hugh K. 


Wortendyke, Edgar F. Randolph, Wm. C. 
Cudlitt and George A. Vroom. 
ATTORNEYS. 

Nelson, Henry W. (Gledhill, 
Chauncey G. Parker, Geo. W. W. Porter, 
Edmund Wilson, Wm. J. Hawkins, Fred- 
erick A. Rex, Charles B. Dunn, John S. 
Westcott, Sherrerd Depue, J. D. Bedle, Jr., 
J. A Robeson, J. E. Hayes, J. N. Slocum, 
J. P. Hoffman, Jr., Lindley Miller, L. M. 
Garrison, J. J. Brown and Adrian Vermeule, 
Jr. 


The questions asked on the written ex- 


William 


aminations were as follows : 
COUNSELLORS. 

1. From what primary and governmental 
source are all tities to lands in New Jersey 
derived ? 

2. What is the rule in Shelly’s case, and 
how far is that rule in force in this state ? 

3. Under what circumstances can a mar- 
ried woman convey away her property with- 
out her husband joining in the deed ? 

4- How do you proceed to obtain a Man- 
mus ? a Quo Warranto? a writ of De Lun- 
atico Inquirendo ? 

5. Will a cousin of intestate take the land 
equally with an uncle? 

6. What is meant by covenants running 
with the land ? 

7. Who was the terre tenant at common 


law ? 


who the cestud gueuse? whothe cestui 
que trust ? 
8. What is a 


called ? 


fine of lands? Why so 


g. What estate or interest has a sheriff in 
lands levied upon and sold by him ? 

10. Is the purchase by an executor or 
trustee at his own sale, of his testator’s lands 
or lands held in trust, void or voidable in 
New Jersey ? 

t1. What is the exception contained in the 
first section of the act directing the descent 
of realestate in New Jersey, to the provi- 
sions therein, that lands, etc., shall descend 
to and be equally inherited by all of the law- 
ful children of the ancestor ? 

12 How would you prove ata trial in the 
Circuit Court a judgment which had previ- 
ously been obtained there ? 

13. How would you prove at a trial in the 
Circuit Court a judgment which had been 
obtained in the Court of Common Pleas ? 








hill, 


ital 
‘sey 


and 


jar- 
ith- 


so 


in 





MISCELLANY. 221 


14. Give an example of a defect of pleading 
‘which is cured by verdict. 

15. What is meant by the maxim ‘‘ Respon- 
diat superior”? Give an example. 

16. A, by his will, directs that $4,000 be 
divided equally among all his children. Do 
they take per stirpes or “‘ per capita’? 

17. For how long a period are taxes a lien 
upon lands, and what are the proceedings 
that may be taken to collect the same by 
sale ? 

18. Does a sheriff's deed pass the estate ? 

Ig. What is an executory devise? A resi- 
duary devise ? What is meant by equitable 
conversion ? 

ATTORNEYS. 
1. What five helps are there to the inter- 
pretation of laws? Define each. 
2. Define equity, and why are Courts of 
Equity necessary ? 
3. Into how many kinds may the munici- 
pal law of England be divided ? Define each. 

4. What are the primary and principal 
objects of the laws of England? How are 
they sub-divided? Define them. 

5. How are persons divided by the law? 

6. What are the three great private econo- 
mical relations of persons ? 

7. How is an infant in ventre sa mere con- 
sidered in law ? 

8. What are corporations, and for what 
purposes are they constituted ? 

g. What five powers are incident to all 
corporations ? 

10. By what methods may a corporation be 
dissolved ? 

11. What are private wrongs or civil in- 
juries ; how are they redressed by the laws 
of England? Enumerate and define parti- 
cularly the sorts of redress effected by the 
acts of the parties. 

12. What is a court ; what its constituent 
parts? Name the several public courts of 
common law and equity. 

13. What is a personal suit or action? 
Name the injuries to the absolute and rela- 
tive rights of persons, particularly, and the 
style or form of action for each ? 

14. For what classes of injuries do actions 
of replevin, detinue and trover and conver- 
sion lie at common law ? Give the method of 
proceedings in said acts. 


15. Name and define the three kinds of ex- 
press contracts ; the several kinds of implied 
contracts, and the forms of actions for 
breaches of same, respectively. 

16. Define the various kinds of pleadings 
used in civil actions, and the object and 
purpose of each kind. 

17. State the ordinary method of a trial by 
jury, defining each of the several steps and 
their sub-divisions, as given by Blackstone. 

18. Define the several kinds of judgments 
and executions; state in what manner judg- 
ment may be stayed or arrested and review- 
ed, and mode of procedure. 

19. What is the orderly course of proceed- 
ings in the Court of Chancery ? Define each 
several part. 

20. What are matrimonial and testamen- 
tary injuries? In what courts of England 
cognizable ? 

21. What is the orderly course of proce- 
dure in a suit in the Circuit Court upon a 
book account to which there 1s no defense, 
and it is desirable to obtain a judgment as 
soon as possible ? 

22. What proceedings must be taken to ob- 
tain judgment by confession upon a bond and 
warrant of attorney ? 

23. Which actions at common /aw are, by 
rule of the Supreme Court, styled actions 
upon contracts, and which actions of tort ? 

24. In what cases may a writ of attachment 
issue? Can it issue against a female debtor? 

25. What is the orderly course of procedure 
in an uncontested suit for foreclosure of a 
mortgage, where there are infant and absent 
defendants, some of whom hold subsequent 
encumbrances ? 

26. On what contracts is a married woman 
liable in this State, and on what is she not 
liable ? 

27. What promises and agreements are re- 
quired by the statute of frauds to be in writ- 
ing in order to be binding? What are the 
provisions of the statute of frauds in regard 
to the sale of personal property ? 

28. What is the extent of the jurdisdiction 
of a Justice of the Peace in suits of a civil 
nature at law ? 

29. What, in this State, are the causes for 
divorce from the bond of matrimony ? 


30. What are the constitutional provisions 
in regard to the law of libel ? 





MIXED UP RELATIONSHIP. 


The way people can mix up themselves and 
their relatives in the matter of marriage was 
perhaps never better illustrated than in the 
case of a backwoods Maine family, of which 
a correspondent writes to the Rochester 
Post-Express : 

A father, son and grandson married three 
sisters. 

That looks simple enough, doesn’t it ? 

It hasn’t dawned on you yet ? 

Well, see here : 

1. Amos, the father, married Abagail. 

2. Benjamin, son of Amos, married Betsey. 

3. Charles, son of Benjamin, married 
Caroline. 

What then ? 

Amos is brother to his son. 

Amos is brother to his grandson. 

Amos is grandfather to his daughter. 

Amos is grandfather to his sister. 

Amos is father to his wife. 

Amos is father to his grandson. 

Amos is his own grandfather, his own son 
and brother in-law to himself. 

Benjamin is brother to his father. 

Benjamin is brother to his son. 

Benjamin is brother to his mother. 

Benjamin is brother to his daughter. 

Benjamin is the son of his sister. 

Benjamin is the husband of his sister. 

Charles is brother to his father. 

Charles is brother to his grandfather. 

Charles is brother to his mother. 

Charles is brother to his grandmother. 

Charles is grandnephew to his mother. 

Charles is grandnephew to his wife. 

Charles is the grandchild of his aunt. 

Charles is married to another aunt. 

Charles is the son of his aunt. 

Charles is the husband of his sister. 

Maine is responsible for a good many 
things, but the foregoing will show that she 


is still engaged in the good work. 


PAMPHLETS RECEIVED, 


Messrs. 
Lane, London, W. C., have kindly sent us 


Stevens & Sons, IIg Chancery 
a recent catalogue of their law publications. 
They have besides their books for sale a 
be a 


“Law Lending Library.” It would 
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good thing if such a library’ were opened in 
New York. 

Cornell University has sent us the ‘*An- 
nouncement of the School of Law”’ for the 
year 1888-89, containing requirements for 
admission, course of instruction, etc. 

Adoption of the Constitution of the United 
States by New Jersey. Commemoration 
exercises by the New Brunswick Historical 
Club December 16, 1887, with an appendix 
of lettersand documents. This contains Dr. 
Austin Scott’s thoughtful and interesting ad- 
dress on the share of New Jersey in found- 
ing the American Constitution. To refer 
only to legal matters he makes the important 
statement that the first judicial decision that 
the judiciary has the right to pronounce upon 
the constitutionality of laws was made by the 
Supreme Court of New Jersey Chief Justice 
Bearley presiding, sitting at Hillsborough in 
1780. 

Directory of the Bar of New Jersey,publish- 
ed by Leslie C. Pierson, Trenton, N. J., 
1888, fourth edition. This edition includes 
the names of the attorneys and counsellors 
of June Term, 1888, and has also a new an 
important feature, in that it indicates which 
members of the bar are Advisory-Masters, 
Examiners, Masters or Special Masters in 
Chancery or Supreme Court Commissioners: 





CONTENTS OF EXCHANGES. 


The Albany Law Journal, Weed, Par- 
son & Co., Albany, June, 1888. 
June 2-9. Can the Judiciary determine 


whether a Statute Exists? by Guy C. H. Cor- 
liss; No. Ul, discusses at length, Pangborn 
v. Young, 32 N. J. L. (3 Vr.) 2a; June g, 
Address by the Hon. Roger A. Pryor to the 
Graduating Class of the Albany Law School; 
The of the 


statute of frauds; notes, reports of cases, ab- 


June 23, seventeenth section 
stracts of recent decisions. 


The Central Law Journal, W. H. 
son, St. Louis, June, 1888. 


Steven- 


June 15, Contracts in Restraint of Trade. 
June 22, Sister State Corporations, by R. D. 
N. Blackburn. 
stracts of recent decisions. 

The Maryland Law Journal and Real 

Estate Record, Baltimore, June, 1888. 

June 13 and 20, Rights and Liabilities of 


Notes, reports of cases, ab- 


Assignees of Mortgages different from those 
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of the Mortgagor himself, by W. Beatty, 
Harlem. Notes, reports of cases, etc. 
The Law Quarterly Review, London, 

Stevens & Sons, April, 1888. 

Tributes to Sir Henry Maine, by Sir A. C. 
Lyall, and others; The Story of the Chair 
of Public Law in the University of Edin- 
burgh, by Prof. Lorimer; Public Meetings 
and Public Order ; 11 Belgium, by H. Lentz; 
111 France, by Albert Gigot; Iv Switzerland, 
by Prof. Koenig ; Curiosities of Copyright 
Law, by A. T. Carter; A Disputed Point 
in the Lex Aquilia, by G. Poeehioni: The 
Canadian Constitution, by J. E. C. Munro. 
Reviews and notices, notes, contents of 
exchanges. 

The American Law Review, St. Louis 

Review Publishing Co., May and June, 


ee 


1555. 

The Uncertainty of the Law, by Thomas 
McCooley ; Ancient Systems of Land Tenure 
in Polynesia, by W. D. Alexander; Con- 
tingent and Exorbitant Fees, by P. Bliss ; 
Constitutional Restriction upon Legislation 
concerning Villages, Towns, Cities and 
Counties, by J. R. Berrymen. Motions for 
New Trial, by Eugene McQuillen. Notes, 
correspondence. Book Reviews. Digest of 
cases in the Law Periodicals. 

The American Law Register, Philadelphia, 

D. B. Canfield & Co., April, 1888. 

Gas and Water Companies; Their Rela* 
tions with Consumers Annotated. Brown v. 
Alabaster. Easement by implied Grant, 
Severance ; Jonesv. Surprise. Liquor Law. 
Lex Loci. Evasion. Muncie National 
Bank, v. Brown. Official Seals. Serviss v. 
McDonnell. Partnership. Assumption of 
debts by incoming partner. Abstracts of 
Decisions. Legal Miscellany. 

Equitable Defenses in Actions at Law.. 

The Legislature of Maryland has 
passed an amendment to their code of prac- 
tice authorizing equitable defenses in com- 
mon law actions, See chapter 547, acts of 
1888. Cannot this be done next winter in 
New Jersey ? 

Infancy and Breach of Promise. 

Avery fine point in the matter of breaches 
of promise was decided yesterday (June 2, ) in 
the Court of Queen’s Bench, in the case of 
Hlolmes v. Briarley. Miss Holmes became 
engaged to Mr. Briarley while he was a 


minor, but after he attained his majority, on 
account of some change in her father’s 
pecuniary position, she offered to release him 
from his engagement. This offer Mr. 
Briarley indignantly declined, though he 
subsequently threw the lady over. The 
question then was: Did his refusal to accept 
the offered release constitute a new promise 
or merely a ratification of the old promise ? 
Baron Huddleston and Mr. Justice Charles 
have determined that there was no new 
promise, but only a ratification of the old 
and invalid promise. No doubt Miss Holmes 
feels aggrieved, but she may console herself 
with the reflection that she has assisted in 
furnishing us with a new and instructive 
illustration of the old proverb as to the course 
of true love.—Pump Court, 

Contempt of Court. 

After the hearing of an _ application 
before the judge in chambers, one of 
the solicitors engaged used abusive 
language to the solicitor for the other side in 
the hall adjoining the judge’s chambers, and 
at the entrance to the building shook his fist 
in the other solicitor’s face. He/d, that such 
conduct was an interference with the admin- 
istration of justice, and that the court could 
commit for contempt. Znglish Ct. of App. 
In re Johnson, L. R. 20Q. B. D. 68: S. 
C 97ih.t. SS. a: OR. es 





BOOK NOTICES. 


AMERICAN STATUTE Law, First Supple- 
ment containing the Reports, Amend- 
ments and Additions made in all the States 
and Territories, by the Annual Laws of 
1886 and 1887, and presenting the Law in 
force, January I, 1888, by Frederic J. 
Stimson, Boston: Charles C. Soule, 1888. 
Supplements like this will give Mr. 

Stimson’s book permanent value as a com- 
parative index of American Statute Law, 
and of its growth and tendency. It may be 
the means of unifying and improving the 
law of all the States. This supplement has 
been prepared with great labor and very 
carefully. 

THE AMERICAN DiIGEsT, Annual, Vol. 1, 
1887. 

A Digest of all the Decisions of the United 
States Supreme Court, all the United States 
Circuit and District Courts, and the Courts 
of Last Resort of all the States and Terri- 
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tories, as reported in the ational Reporter 
System during the year 1887, with table of 
cases showing the official citations. Prepared 
and edited by the editorial staff of the 
National Reporter System, St. Paul, Minn: 
West Publishing Co., 1888. 

Lawyers are certainly afforded every 
facility for keeping up with the course of 
judicial decision in the United States. Since 
writing the notice of this Digest of the United 
States we have received this other digest of 
all the cases decided in the Courts of the last 
resort throughout the whole country during 
the past year. This digest refers directly to 
the cases as reported in the Mational Report- 
er System, but it has a table showing where 
each case is found in the official reports so 
far as they have appeared. The plan of the 
work is a very good one and the editors are 
to be especially commended for keeping in 
view the fact that ina digest one wants to 
find not so much abstract statements of legal 
principles as applications of them to parti- 
cular facts. They have taken care to state 
first the facts of each case, and then the deci. 
of the 


sion of the court and its declaration 


principle of law. This was the method em* 


ployed in Fisher’s Harrison, but the fault of 


that was the too great length of statement, 
and that has been avoided here, and there is 
improvement in the 


another arrangement 


under particular topics rather than under 


general divisions of the law. - The book is 

well printed on good paper, and there are 

labels on the margin to show the beginning 
of each alphabetical division. Out of the 

11,187 cases referred to 437 are from New 

Jersey. 

REPORTS OF CASES adjudged and determined 
in the CouRT OF CHANCERY of the State 
of New York. Complete edition copiously 
annotated, embodying all Equity juris- 
prudence, with tables of cases reported and 
cited by Robert Desty, containing Johnson’s 
Chancery Reports, Vols. I, 2, 3, 4 and 5. 
The Lawyer's Co operative Publishing Co. : 
Rochester, N. Y., 1888. 

This work is really a set of leading cases 
in equity with notes of recent decisions. The 
decisions of Chancellor Kent are the founda- 
Equity jurisprudence, 


tion in America of 


The Chancellors of New Jersey at that time 
were her governors, and there are only three 
volumes of equity reports before the constitu- 


tion of 1844. Dessaussure in South Carolina 


was contemporary with Johnson and De- 
vereux in North Carolina came a little later. 
The no separate equity 
series and many of them, notably Pennsyiva- 


other States had 


nia and Massachusetts, had no equity juris- 


prudence at all. For this reason as well as 
from the great ability of Chancellors Kent 
and Walworth, the New York Chancery re 
ports have become as it were classics in the 
literature of American Equity. Notes to 
these cases would naturally cover the whole 
range of equity jurisprudence, and Mr, Desty 
has taken advantage of the opportunity to go 
over the whole ground and to follow the 
principle of each case down through the 
later decisions in various States to the present 
time There is an index to the notes and 
one general index to the five volumes of the 
original reports. 

CONSTITUTIONAL HISTORY AND POLITICAL 
DEVELOPMENT OF THE UNITED STATES, 
by Simon Sterne of the New York Bar, 
Fourth Revised Edition, New York and 
London, G. P. Putnam’s Sons, 1888, 
Octavo, pp 361. 

We are glad to see a new edition of this 
excellent book. It contains a clear and in- 
telligent account of the nature and operation 
of the government of the United States in 
its three great departments and a concise and 
interesting history of the political develop- 
The various 


ment of the nation. provisions 


of the constitution are considered in connec- 
tion with their history and purposes, and the 
leading questions that have arisen under 
them are discussed in the light of the decis- 
Court 


technical citaiton of the book and page. We 


sions of the Supreme without any 
know of no other book that gives so clear 
of the 


tion and of the questions that have arisen 


and interesting an account constitu- 
under it with so little affectation of learning. 
It is the simple statement of a man familiar 
with the subject and interested in the ques- 
tions. The present edition contains many 
pages of addenda relating to political ques- 
tions and constitutional development since 
1881. The author has strong opinions on 
the current questions of the day and expresses 
them forcibly while stating clearly the posi- 
tion of his opponents. ‘There is also an ap- 
pendix containing the Articles of Confedera- 
tion, the Constitution and the Amendments. 
At the end is a full index compiled by E. L. 
Jones. 
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